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Legal and Social Issues Surrounding Medical Tourism
Changes 1n the Stance Toward Commercial Surrogacy in India

Masaki Fujita

Medical tourism can be defined as the practice of traveling to another country for the
purpose of medical treatments. The popularity of such tourism has expanded with the
widespread use of the Internet and the development of international transportation, and
today more than 50 countries around the world receive foreign visitors for medical purposes.
It is estimated that about 6 million people traveled abroad for medical reasons in 2008, and
the market is said to exceed 100 billion dollars in 2012.

The primary purpose of medical tourism is to seek leading-edge medical technologies or
high-quality treatments, but another aspect is driven by the circumstances of the healthcare
services in the tourists’ home countries. For example, in Canada, a patient often endures
a lengthy wait before receiving treatment. For this reason, many patiants choose to travel
abroad “to shorten the wait” by visiting a local clinic. In the United States, a significant part
of the population lacks any health insurance coverage. Moreover, in many cases, employers
encourage workers to seek medical care in a foreign country where treatment costs are
lower in order to cut down on healthcare insurance expenses. Apart from the above, many
patients travel abroad for access to treatments that are unavailable in their home countries.

Regardless of the purpose, Asian countries have accounted for a large portion of medical
travel destinations in recent years. In the past, patients from emerging countries would most
commonly travel to advanced countries. Today, however, there is a new flow of patients
from advanced countries to emerging nations, with approximately 3 million medical tourists
traveling to major Asian destinations every year.

One factor behind this development is the governments of the emerging countries that
have promoted medical tourism and reformed their domestic regulatory framework with
the aim of earning foreign currency and expanding domestic demand. It is also pointed out
that, in such countries, a large number of hospitals are run by private-sector, profit-making
corporations, increasing the incentive for hospitals to actively promote medical tourism as a
new source of income.

Against the backdrop of the industrialization of medical care, problems have arisen in
recent years from both legal and social aspects. The issue of commercial surrogacy in India
is one area where a full spectrum of problems surrounding medical tourism has come to the
fore.

India is now the world’s hub of commercial surrogacy. Clinics in India are not required to

register with the authorities to handle commercial surrogacy and an accurate count of such
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clinics is unavailable. However, these clinics are said to number around 1,000, and the market
is estimated to be worth about 44.5 billion dollars. Some news reports put the number of
babies born through surrogacy in 2011 at over 2,000.

There is no end in the legal conflicts surrounding surrogacy in India, such as fighting over
the nationality of the child. At first, the Indian government tried to apply strict regulations
on surrogacy and limited the practice to only medical purposes, but as the commercialization
of surrogacy became widespread, the government gave in to the trend and revised its
regulatory stance to a more lenient one. However, in the face of an increasing number
of legal problems, the government changed its stance once again and moved to tighten
restrictions on surrogacy in 2013.

In this study, as a step in considering the issue of the industrialization of medical care, we
will look at the headline-making legal and social problems surrounding commercial surrogacy
in India and study changes in the relevant legislation in the country.

We will also take a look at the United Kingdom, India's former colonial master and a
country with continuing influence on legislative policies in India, and the United States,
where in some states commercial surrogacy has been legalized, from a comparative point
of view. We will then consider the debates in Western countries concerning commercial

surrogacy, and revisit the unique issues in India concerning this matter.






